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I24M Outline

SEEHEZR Overall Framework

S AMZEZEE No Criminal Liability
ITEAL T Administrative Penalty
RS (T Civil Liability

ITBIZERTRYSEE 1T Legal consequences for
Administrative Monopoly
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#2HEZE Overall Framework

RZWTEELE SEEET (46-54%) Chapter VII of AML:
Legal Liability, Article 46-54

ZABME=IE No criminal liability (for hard core cartels)

= KIEXITANMAEMEEFR Two types of liability for
three types of violations

— ZWEHMY, MEF, BASERESE S Cartel, abuse and illegal concentration
— ITEHEFHITER IS RFIFILPHMERERE Administrative
measures under public enforcement and damages under private actions

TRFRV TR ZERT R BB AFRI SR E/R R The unique legal

consequence for the unique ‘administrative monopoly’




HABRZESFIE No Criminal Liability

« RZEZWCEPFXEMNEMERE, MTFO0FERIFA No criminal

liability, even for hard core cartels

o AEFE, XAREHRATLUFEMSEIZIE Under the current China legal
system, only the Criminal Code could prowde for criminal liability
- BXRRZEEL RIS SEN R AR AE SR AISITEHIT The
criminal liability for AML violations could only be adopted through the future
revising of the Criminal Code

« XPFEELEFHLARZESTERFTE (525 K5455) Recognize the

difference between the ‘substantive liability’ and ‘procedural liability’
(Article 52 & 54)

— FEE2F N BSAFE M BUETEFFRIAIZETIME The criminal liability in

public enforcement as mentioned in Article 52&54



1TBALST Administrative Penalty

« 3K Four forms:
. TS 1FE1EEEITA Cease-and-desist order
L. &WBGEEETE Confiscation of illegal gains
111, &LASTFER Imposition of fines (1-10% or RMB500,000)

V.  HsEIT £ B9%92 Revocation of the registration of trade
associations

V. HSWERIK Order to restore the status quo ante

. AE&EHR For violations of:
—  FERcartel: LILIH&IV
- "*FFJAbuse I, 11 & I
— %;’:ﬁﬂzﬁﬂlﬂ Illegal concentration: 111 & V




1TBALST Administrative Penalty

. SRUESRER1S Confiscation of illegal gains
— WA REEIEFTS What is ‘illegal gain’?
. TIFREYEAE How to define the amount of fines?

- S ZNAYFAE The “turnover” test
- 1-10%A9 B /#= Discretion between 1% to 10%
. 45 /REEAHIE Leniency for cartels:
-  BExXR%EHEXIZE NDRC Rules
- BEXRIFE2BEMEXIME SAIC Rules
. 135 52 ST 8 Hr AR S 8 3R 1 Consequences for illegal concentrations
- =S E RIK Order to restore the status quo ante
- FiF60A AR Fine of RMB 500,000



REHRME Civil Liability

o ZB50FZRIBLFEIEMZE The general principle of Article 50
»  E=ARZARREIAMRE The draft Judicial
Interpretation by the SPC
- JBEEER The standing of plaintiff
- EEEM Jurisdiction
- HéliE ={E Burden of proof
- EE{EAVFAE Determination of ‘damages’

- ESZ#L%'%E? S{EAYXZ& Relations between public

enforcement and civil liability



ITBIZEREERIE Legal Consequence for
administrative monopoly

«  REGENTITEZEAIIRGFIE The unique
‘administrative monopoly’ as provided in Chapter V of the
AML

o RTIEMRELTIEHINAISTE Only the ‘superior
authority’, rather than the enforcement authority who can
only propose the penalty, holds the power to impose penalty

. ﬁﬁﬂlfﬁﬁﬁ:‘cﬁ Two Kkinds of penalties

- =4S IE Order to correct the violations
- {TEIE1E Administrative sanctions
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Thank you

o ¥R\ 3ZFBTIE Any questions or comments?

- BEX& AR Contact:

huangyongl1962@vip.sina.com



mailto:huangyong1962@vip.sina.com

